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STATEMENT OF JURISDICTION 
This case began as a petition to the district court to review the decision of the Board of 
Adjustment of Salt Lake City Corporation granting a variance from the city's zoning ordinances to 
the Market Street Broiler & Fish Market. Utah Code Ann. § 10-9-708 (1) (1996) gives the 
district court jurisdiction over petitions to review the decisions of municipal boards of 
adjustment.1 
On April 5, 1996, the district court entered an order granting the Board of Adjustment's 
motion for summary judgment. Granting the motion for summary judgment effectively disposed 
of petitioners' petition to review. Utah Code Ann. § 78-2a-3 (2)(b)(i) (1992) gives the Court of 
Appeals jurisdiction over appeals from district court review of adjudicative proceedings of 
agencies of political subdivisions of the state or other local agencies. 
lMAny person adversely affected by any decision of a board of adjustment may petition the district court for review 
of the decision." 
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STATEMENT OF THE ISSUES 
I. Does the Board of Adjustment's failure to make any findings of fact relevant to the specific 
conditions for granting a variance contained in Utah Code Ann. § 10-9-707 (2) (a) render 
its decision arbitrary and capricious? 
Standard of Review: The decision of the Board of Adjustment must be reversed if it is "arbitrary, 
capricious, or illegal." Utah Code Ann. § 10-9-708 (2) and (6) (1996); Chambers v. Smithfield 
City, 714 P.2d 133, 1134-1136 (Utah 1986); Xanthos v. Board of Adjustment of Salt Lake City, 
685 P.2d 1032, 1034-1035 (Utah 1984). 
Where preserved: R. at 91, 96-97, 120-121. 
II Did the Board of Adjustment exceed its authority by failing to apply the standards for 
granting a variance set forth in Utah Code Ann. § 10-9-707 (2) (a) and basing its decision to 
grant the variance solely on its determination of what would "better serve" the neighborhood, 
when "service" or benefit to the neighborhood is not one of the statutory standards? 
Standard of Review: The decision of the Board of Adjustment must be reversed if it is "arbitrary, 
capricious, or illegal" Utah Code Ann. § 10-9-708 (2) and (6) (1996); Chambers v. Smithfield 
City, 714 P.2d 133, 1134-1136 (Utah 1986); Xanthos v. Board of Adjustment of Salt Lake City, 
685 P.2d 1032, 1034-1035 (Utah 1984). 
Where preserved: R. at 6, 82, 94-95. 
III . Did the district court err in disposing of this appeal from an administrative decision using 
summary judgment procedures, thereby depriving appellants of their right to define the issues 
on appeal and to file a reply brief? 
Standard of Review: Correction of error. Transamerica Cash Reserve, Inc. v. Dixie Power & 
Water, Inc. 789 P.2d 24, 25 (Utah 1990) 
Where preserved: R. at 8, 147-149. 
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DETERMINATIVE LAW 
Utah Code Ann. § 10-9-707 (1996) 
Variances. 
(1) Any person or entity desiring a waiver or modification of the requirements of the 
zoning ordinance as applied to a parcel of property that he owns, leases, or in which he 
holds some other beneficial interest may apply to the board of adjustment for a variance 
from the terms of the zoning ordinance. 
(2) (a) The board of adjustment may grant a variance only if: 
(i) literal enforcement of the zoning ordinance would cause an 
unreasonable hardship for the applicant that is not necessary to 
carry out the general purpose of the zoning ordinance; 
(ii) there are special circumstances attached to the property 
that do not generally apply to other properties in the same district; 
(iii) granting the variance is essential to the enjoyment of a 
substantial property right possessed by other property in the same 
district; 
(iv) the variance will not substantially affect the general plan 
and will not be contrary to the public interest; and 
(v) the spirit of the zoning interest is observed and substantial 
justice done. 
(b) (i) In determining whether or not enforcement of the zoning 
ordinance would cause unreasonable hardship under Subsection 
(2)(a), the board of adjustment may not find an unreasonable 
hardship unless the alleged hardship: 
(A) is located on or associated with the property for 
which the variance is sought; and 
(B) comes from circumstances peculiar to the property, 
not from conditions that are general to the neighborhood. 
(ii) In determining whether or not enforcement of the zoning 
ordinance would cause unreasonable hardship under Subsection 
(2)(a), the board of adjustment may not find an unreasonable 
hardship if the hardship is self-imposed or economic. 
(c) In determining whether or not there are special 
circumstances attached to the property under Subsection (2)(a), the 
board of adjustment may find that special circumstances exist only 
//the special circumstances: 
(i) relate to the hardship complained of; and 
(ii) deprive the property of privileges granted to other 
properties in the same district. 
(3) The applicant shall bear the burden of proving that all of the 
conditions justifying a variance have been met. 
(4) Variances run with the land. 
(5) The board of adjustment and any other body may not grant use 
variances. 
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(6) In granting a variance, the board of adjustment may impose 
additional requirements on the applicant that will: 
(a) mitigate any harmful effects of the variance; or 
(b) serve the purpose of the standard or requirement that is waived 
or modified. 
Utah Code Ann. § 10-9-708 (1992) 
District court review of board of adjustment decision. 
(1) Any person adversely affected by any decision of a board of adjustment 
may petition the district court for review of the decision. 
(2) In the petition, the plaintiff may only allege that the board of adjustment's 
decision was arbitrary, capricious, or illegal. 
(6) The court shall affirm the decision of the board of adjustment if the 
decision is supported by substantial evidence in the record. 
Salt Lake City Zoning Ordinance 21.52.060 
Rear Yards 
In the B-3 district, a landscaped rear yard often feet which shall be kept free 
and clear from any obstruction is required for all business buildings. Any 
residential use shall maintain the same rear yard as for such a use located in an R-6 
residential district. (Ord. 41-86 § 43, 1986: prior code § 51-21-5) 
Salt Lake City Zoning Ordinance 21.78.020 
Lots in business, commercial, or industrial districts adjacent to residential 
zones 
Where a lot in any business, commercial or industrial district abuts a lot in any 
residential district, there shall be provided along such abutting line a landscaped 
buffer of at least ten feet. (Ord. 41-86 § 15, 1986: prior code § 51-6-2) 
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STATEMENT OF THE CASE 
A. Nature of the case 
This appeal is from a final order of the district court granting "summary judgment" against 
the appellants' petition to review a decision of the Board of Adjustment of Salt Lake City 
Corporation, granting a variance from the city zoning ordinances to the Market Street Broiler & 
Fish Market. 
B. Course of Proceedings 
On January 30, 1995, the Board of Adjustment of Salt Lake City Corporation held a 
hearing on the Market Street Broiler & Fish Market's application for a variance from city zoning 
ordinances requiring a minimum ten foot unobstructed and landscaped rear yard and a ten foot 
landscaped buffer where a business district abuts a residential district. Immediately after the 
hearing, the Board decided to grant the requested variances. On February 25, 1995, the Board 
denied appellants' request to stay its decision pending district court review. 
On February 28, 1995, appellants, a group of residents and property owners in the 
residential district abutting the Market Street Broiler & Fish Market, filed a petition in the district 
court for review of the board's decision. R. at 1. After the respondents answered the petition, the 
Board of Adjustment moved the court for summary judgment in its favor. R. at 28-29. The 
motion for summary judgment was based on the grounds that no genuine dispute of any material 
fact exists given the standard of review contained in Utah Code Ann. § 10-9-708. Id. In its 
memorandum in support of its motion, the Board mainly argued that the record, which was 
limited to the Findings and Order of the Board of Adjustment, provided substantial evidence to 
support the Board's decision. R. at 81-112. Appellants filed an opposing memorandum styled 
"Memorandum in Opposition to Motion for Summary Judgment and Brief on Appeal." R. at 
81-112. The Board of Adjustment filed a reply brief. R. at 113-124. Appellants filed a reply to 
the Board's reply and the Board objected to Appellants' reply brief. R. at 125, R. at 139. The 
court later ruled that he would not consider appellants' reply brief. 
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The court held two hearings. R. at 156, 256. The first hearing, on January 29, 1996, was 
continued to allow the Board of Adjustment to supplement the administrative record. R. at 166. 
The second hearing was held on March 11, 1996. At the conclusion of the arguments, the 
court ruled from the bench, granting the Board's motion for summary judgment. R. at 256. The 
Board's attorney prepared the order which was entered on April 5, 1996. R. at 257. 
Petitioners filed a notice of appeal from the court's order granting summary judgment on 
May 6, 1996. R. at 266. 
C. Disposition Below 
On February 21, 1995, The Board of Adjustment of Salt Lake City Corporation issued its 
order granting a variance to the Market Street Broiler to allow a "double garbage dumpster 
enclosure" without providing the required rear yard landscaped buffer for a business in a B-3 
zoning district abutting an historic residential district. R. at 37-40. 
The district court entered its order granting Salt Lake City Board of Adjustment's motion 
for summary judgment on April 5, 1996. R. at 257-258. 
D. Statement of Facts 
Gastronomy, Inc. owns and operates the Market Street Broiler & Fish Market at 260 
South Thirteenth East Street in Salt Lake City. R. at 20, ^J1. TTJ Partnership owns the building 
and real property the restaurant is situated on. R. at 20, ^ 2. John W. Williams is the president of 
Gastronomy, Inc. and a general partner in TTJ Partnership. R. at 20, ^ 3. The restaurant, which 
is located in a district zoned for small business (formerly designated ,fB-3" by the Salt Lake City 
Zoning Ordinance)2, abuts an historic residential neighborhood, known as the "1300 
East—University Area Historic District." R. at 2, 184. 
The building that houses the Market Street Broiler & Fish Market used to be a fire station. 
R. at 37, 45. When the fire station was first converted to a restaurant in 1982, the garbage 
2Shortly after the hearing on January 29, 1995, Salt Lake City's zoning ordinances underwent a comprehensive 
revision. The new zoning ordinances became effective on April 12, 1995. Thirteenth East Street, between 2nd and 
3rd South is now designated "CB" or "Commercial-Business." 
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dumpsters were located inside the building. R. at 37, 45, 46, 48. A year later, a porch on the rear 
of the building was enclosed, and the garbage dumpsters were moved outside into the rear yard. 
R. at 38, 58, 184. In the fall of 1994, the Market Street Broiler & Fish Market was issued a 
citation for violating a city ordinance requiring that garbage dumpsters be enclosed. R. at 37, 62. 
The Market Street Broiler applied for a permit to build an enclosure around both 
dumpsters. R. at 44, 182. The permit was denied because the enclosure would violate the terms 
of two zoning ordinances intended to buffer residential districts from business properties. R. at 
44, 70, 182. Salt Lake City Zoning Ordinance 21.52.060 requires all business buildings in a B-3 
district to maintain a landscaped rear yard often feet "kept free and clear from any obstruction." 
Salt Lake City Zoning Ordinance 21.78.020 requires a landscaped buffer of at least ten feet where 
a lot in a business district abuts a lot in any residential district. One of the garbage dumpsters was 
located right next to the rear property line, within the rear yard and landscaped buffer required by 
the ordinances. R. at 45. 
On December 15, 1994, the Market Street Broiler & Fish Market applied for a variance 
from Salt Lake City Ordinances 21.52.060 and 21.78.102 in order to build the garbage dumpster 
enclosure in the required rear yard and buffer. R. at 178, 179. The Board of Adjustment of Salt 
Lake City Corporation heard the Market Street Broiler's application on January 30, 1995. R. at 
37-39. 
At the hearing, John Williams, president of Gastronomy, Inc., insisted that the Market 
Street Broiler & Fish Market needed two large dumpsters to accommodate all the garbage the 
restaurant generated and that both dumpsters had been located in the rear yard for over ten years. 
R. at 37, 46. The city staff recommended that the dumpsters be refrigerated to eliminate the fishy 
odors emanating from the dumpsters and that a landscaped buffer be added to the Market Street 
Broiler's parking lot. R. at 68, 184. Mr. Williams refused to consider the staffs recommendations 
concerning refrigeration or landscaping. R. at 73. He ignored a Board member's suggestion that 
the trash be compacted. R. at 76. 
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Three residents of the neighborhood adjoining the restaurant spoke against granting the 
variance, contending any hardship was created by the Market Street Broiler's own failure to make 
adequate provisions for the trash when the restaurant was remodeled, and that the problem of 
trash storage is not unique to the Market Street Broiler. R. at 53-63. 
At the conclusion of the hearing, the Board of Adjustment voted to grant the variances. 
R. at 79. In its Findings & Order dated February 21, 1995, the Board expressly found that "the 
neighborhood would be better served by addressing the garbage issue and that only available 
space should be used as a buffer after both dumpsters are enclosed." R. at 38. The Board made 
no other findings in support of its decision. At the hearing, and in its written order, Board made 
no reference to the statutory standards governing the granting of zoning variances. 
Petitioners, who are residents or property owners in the residential district abutting the 
Market Street Broiler, petitioned the district court for review of the Board of Adjustment's 
decision to grant the variance. R. at 1-11. The Board of Adjustment moved for summary 
judgment based on the nonexistence of genuine issues of material fact. R. at 28-29. The court 
granted the Board of Adjustment's motion for summary judgment in an oral ruling. R. at 256. 
The district court did not issue a written statement or reason for granting summary judgment. 
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SUMMARY OF THE ARGUMENT 
Utah Code Ann. § 10-9-707 (2) (1996) authorizes municipal boards of adjustment to grant 
variances only //"five specified conditions are met. The Board of Adjustment failed to make any 
findings of fact regarding the existence of these statutory standards. Without detailed findings of 
fact on all material issues, an appellate court cannot review an administrative agency's decision. 
Milne Truck Lines v. Public Service Commrn, 720 P2d. 1373, 78 (Utah 1986); Hidden Valley 
Coalv. Utah Board of Oil, 866 P2d. 564, 567-568 (Utah App. 1993). The party defending the 
agency action has the burden of showing that the undisclosed finding was actually made. Hidden 
Valley Coal, at 568. The failure of an agency to make adequate findings of fact renders its 
decision arbitrary and capricious. Nyrehn v. Industrial Commfn, 800 P. 2d 330, 335 (Utah App. 
1990) cert denied, 815 P.2d 241 (Utah 1991). 
Not only did the Board of Adjustment fail to make any findings regarding the applicable 
legislative standards, but its decision is contrary to law. The board is not authorized to grant 
variances based on the personal predicament of the owner or the benefit to the public of granting 
the variance. 
The board is authorized to grant variances only //the property contains some "special 
circumstances" connected to the physical features of the property itself, such as an unusual 
topography or shape. Chambers v. Smithfield City, 741 P.2d 1133, 1135 (Utah 1986); Xanthos 
v. Board of Adjustment 685 P.2d 1032, 1036 (Utah 1984). The special circumstance must not be 
shared by other properties in the neighborhood. Utah Code Ann. § 10-9-707 (2) (a) (ii) (1996). 
Here, there was no evidence of any special conditions attached to the property itself that are not 
general to the neighborhood. If anything, there was evidence of the opposite— the property 
consists of a standard rectangular city lot plus ten feet of an adjacent lot. The Board acted 
illegally in granting a variance without any evidence of special circumstances attached to the 
property. 
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Moreover, the board is expressly prohibited from granting variances where the alleged 
hardship is "self-imposed." Here, there is evidence that the owners extended the building without 
making provisions for trash storage outside the required rear yard-buffer. Such evidence leads to 
the conclusion that the hardship was caused by the owners' disregard of the ordinances requiring a 
ten foot rear yard or buffer. The board acted illegally in granting a variance where the alleged 
hardship was brought on by the owner himself. 
By granting the Board of Adjustment's motion for summary judgment, the district court 
incorrectly applied summary judgment standards and procedures contrary to the state statute 
governing district court review of board of adjustment decisions. The district court deprived 
appellants of their prerogative to frame the issues on appeal, and their right to file a reply brief. 
Thus appellants were not afforded a full and fair hearing on their appeal. 
The Board of Adjustment's decision to approve the variance is contrary to law and its 
order granting the variance should be vacated. The district court erred in granting the Board's 
motion for summary judgment and its decision should be reversed. 
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ARGUMENT 
I. The Board of Adjustment's Failure to Make Any Findings Renders Its Decision 
Arbitrary and Capricious 
Utah Code Ann. § 10-9-707 (2) (1996) authorizes municipal boards of adjustment to grant a 
variance if five specific conditions are met. Here, the Board of Adjustment failed to make any 
findings of fact regarding the existence of these statutory standards. Without detailed findings of 
fact on all material issues, an appellate court cannot review an administrative agency's decision. 
Milne Truck Lines v. Public Service Comm'n, 720 P2d. 1373, 78 (Utah 1986); Hidden Valley 
Coal v. Utah Board of Oil, 866 P2d. 564, 567-568 (Utah App. 1993). The party defending the 
agency action has the burden of showing that the undisclosed finding was actually made. Hidden 
Valley Coal, at 568. The failure of an agency to make adequate findings of fact renders its 
decision arbitrary and capricious. Nyrehn v. Industrial Comm'n, 800 P. 2d 330, 335 (Utah App. 
1990) cert denied, 815 P.2d 241 (Utah 1991). 
Since the Board of Adjustment failed to make any findings relating to the conditions for 
granting a variance, its decision is arbitrary, capricious, and illegal. 
II. By Failing to Apply the Correct Legal Standards, The Board of Adjustment Acted 
Illegally 
The Land Use Development and Management Act, a comprehensive revision of the Utah law of 
zoning and planning enacted in 1991, governs both city and county boards of adjustments in Utah. 
A board of adjustment's authority is bound by the enabling legislation. Utah Code Ann. § 10-9-
707 (2) authorizes municipal boards of adjustment to grant variances from the city's zoning 
ordinances under certain circumstances.3 A board of adjustment may grant a variance only if it 
finds the existence of five specific conditions. 
3Utah Code Ann. § 707-9-707, which applies to cities, is identical to § 17-27-707, its county counterpart. 
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Utah Code Ann. § 10-9-707 (2)(a) provides: 
The board of adjustment may grant a variance only if: 
(i) literal enforcement of the zoning ordinance would cause an 
unreasonable hardship for the applicant that is not necessary to carry out 
the general purpose of the zoning ordinance; 
(ii) there are special circumstances attached to the property that do 
not generally apply to other properties in the same district; 
(Hi) granting the variance is essential to the enjoyment of a substantial 
property right possessed by other property in the same district; 
(iv) the variance will not substantially affect the general plan and will 
not be contrary to the public interest; and 
(v) the spirit of the zoning interest is observed and substantial justice 
done. 
(Emphasis added). 
Here, in granting the Market Street Broiler's request to vary the terms of the city zoning 
ordinances requiring an unobstructed ten foot landscaped rear yard and buffer, the Board of 
Adjustment completely disregarded the statutory standards. The Board based its decision to grant 
the variances on its sole finding that "the neighborhood would be better served by addressing the 
garbage issue . . . ." R. at 38. The "service" or "benefit" to the neighborhood is not one of the 
conditions listed in Utah Code Ann. § 10-9-707 (2) (a) for granting a variance. A variance cannot 
be granted simply because the public will realize a benefit, or avoid a detriment if the variance is 
granted. 3 Ziegler, Rathkopfs Law of Planning and Zoning § 38.05 [1] (4th ed. 1996); Finch v. 
Montanari, 124 A.2d 214, 215-216 (Conn. 1956) (The board of adjustment was not authorized to 
grant a variance for a veterinary hospital where the only reason the Board gave for granting the 
variance was that the town as a whole suffered by not having a veterinary hospital). See also, 
Xanthos v. Board of Adjustment of Salt Lake City, 685 P.2d 1032, 1035 (Utah 1984) (The best 
interests of the citizens of Salt Lake City in the retention of low cost housing does not justify 
variances from zoning requirements for frontage, side and rear yard, and oflf-street parking). 
Variances are not intended to used as a vehicle for abating public nuisances. See Price v. City of 
Lakewood, 818 P.2d 763, 767 n. 7 (Colo. 1991) (The owner of land used to store inoperable 
antique cars and car parts cannot demand that City grant a variance solely for the purpose of 
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abating the nuisance). The public benefit or detriment may be relevant if the other conditions are 
met, but they are not by themselves sufficient to justify granting a variance. Rathkopf at 38-64. 
Thus, the Board acted illegally in granting the variance based solely on its perception of the 
benefit to the neighborhood. , 
In order to grant a variance, Utah Code Ann. § 10-9-707 (2) requires the board of 
adjustment to find, at a minimum, (1) that there are special circumstances attached to the property 
which are not attached to other properties in the same district; and (2) that unnecessary hardship 
would result if the variance was not granted. See Chambers v. Smithfield City, 714 P.2d 
1133,1135 (Utah 1986) (citing the former statute governing the granting of variances, which was 
substantially similar to the current statute); Xanihos v. Board of Adjustment of Salt Lake City, 
685 P.2d 1032 , 1035-1036 (Utah 1984). Here, there is no evidence in the record of either of 
these essential requirements. 
Special Circumstances 
First, the term "special circumstances" refers to unique physical features of the property, 
such as topography or shape. Chambers at 1135; Xanthos at 1036. In Xanthos and Chambers, 
the Utah Supreme Court held that a variance was not justified where the record failed to disclose 
any distinguishing physical features associated with the property. In Xanthos, the board of 
adjustment denied a request for a variance to a property owner who had built a duplex on a lot 
that had a preexisting structure. The duplex caused the older building to violate the zoning 
ordinances regarding street frontage, side and rear yards, and off-street parking. The district 
court reversed the board's decision, and ordered the board to grant the variance. The Utah 
Supreme Court reinstated the order of the board, saying: 
The evidence adduced does not support respondent's claim of special 
circumstance. The property is neither unusual topographically or by shape, nor is 
there anything extraordinary about the piece of property itself. Simply having an 
old building on land upon which a new building is constructed does not constitute 
special circumstances. 
Xanthos, at 1036 (footnote omitted). 
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In Chambers v. SmithfieldCity, the board of adjustment granted a variance to a property 
owner who had purchased a .67 acre lot in a zone where the minimum lot size for a single family 
dwelling was one acre. The district court granted summary judgment to the respondents based on 
the board's "boilerplate" findings. Two years after Xanthos, the Utah Supreme Court reiterated: 
[TJhere is no evidence of special conditions attached to the property itself 
which do not also attach to other property in the vicinity. The property is neither 
unusual topographically or by shape, nor is there anything extraordinary about the 
piece of property itself. Simply having land which a previous owner has 
subdivided and sold does not constitute special circumstances. 
Chambers at 1135 (footnote omitted). The Utah Supreme Court reversed the district court. 
Here, just as mXanthos and Chambers, there is no evidence of any unique physical 
characteristics of the land. The property consists of a standard rectangular city lot and ten feet of 
an adjoining lot. R. at 40, 180-181. The property is neither unusual topographically or by shape, 
nor is there anything extraordinary about the piece of property itself. Simply having land on 
which a restaurant is operated that generates a large amount of trash does not constitute special 
circumstances. The Board of Adjustment exceeded its authority in granting a variance where the 
record lacks any evidence of physical peculiarities of the property not shared with other properties 
in the neighborhood. 
Unreasonable Hardship 
The second primary requirement for granting a variance is a finding of unreasonable 
hardship. The board of adjustment may not find an unreasonable hardship unless it also finds that 
(1) the alleged hardship is located on the property for which the variance is sought; (2) the 
hardship comes from circumstances peculiar to the property; (3) the special circumstances are 
related to the alleged hardship; and (4) the hardship is not self-imposed or economic. Utah Code 
Ann. § 10-9-707 (2) (b). 
The Market Street Broiler's alleged hardship is that the restaurant generates more garbage 
than one dumpster can accommodate, and that the second garbage dumpster has been occupying 
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the required ten foot rear yard and buffer for the past ten years. R. at 46. This "hardship" does 
not satisfy any of the requirements of subsection 2(b). 
First, the hardship must directly relate to the land for which the variance is sought—not 
the owner's other land and not the owner personally. Rathkopfat § 38.05. The owner's personal 
plight is not enough to justify a variance. The fact that the restaurant generates enough garbage 
to fill more than one dumpster is a function of the operations of the restaurant, and not anything 
special about the property itself. The number of garbage dumpsters the restaurant uses or where 
they are located is not dependent on the topography or shape of the land—it is a problem 
associated with the business located on the property, not the property itself. The board of 
adjustment is not authorized to find unreasonable hardship unless the hardship is related to the 
property, not to the business or personal needs of the owner. See Carbonneau v. Town of Exeter, 
401 A.2d 675, (NH 1979) (variance to convert second story apartments into a hair salon should 
be denied where principal complaints of hardship appeared to be that funeral parlor on first floor 
made it hard to attract tenants for the apartments); R. Anderson, 3 American Law of Zoning § 
20.54 (1986) ("An area variance will not be affirmed if it is granted solely to relieve a problem 
which is personal to the applicant rather than one especially affecting the lot in question.") 
Second, the hardship must not be one that comes from conditions that are general to the 
neighborhood. Chambers at 1135; Xanthos at 1036. Here, there was testimony the need for 
storing large amounts of garbage is a problem that is shared by other restaurants in the 
neighborhood. R. at 55-56; 70-71. Hardships shared with others go to the reasonableness of the 
ordinance generally, and will not support a variance relating to one parcel. Rathkopf § 38.03 at 
33. If finding a place to store garbage dumpsters outside the required rear yard or landscaped 
buffer is a condition general to the neighborhood, then the appropriate remedy is to seek a 
rezoning. City&Bor. of Juneau v. Thibodeau, 595 P. 2d 626, 636 (Alaska 1979) (Since an 
ordinance requiring more parking spaces than necessary affects all property in the same zoning 
district equally, relief from the ordinance properly must come from the assembly through an 
amendment to the zoning code); Rathkopf, § 38.03 at 34. In any case, there is no evidence in the 
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record that other restaurants have been granted a privilege to locate their garbage dumpsters in 
the rear yard and buffer. 
Third, the board has no authority to grant a variance if the hardship is self-imposed or 
economic. Utah Code Ann. 10-9-707 § (2)(b)(ii). Chambers at 1135 (The owner brought the 
loss upon himself where he bought a small lot with full knowledge of the zoning requirements in 
the district); Xanthos, at 1037 (The Xanthos1 brought their losses upon themselves by denying the 
existence of another building on the lot when they applied for a building permit for the duplex). 
An owner who negligently improves his land in violation of a yard restriction creates his own 
hardship and may not obtain relief through an area variance. 83 Am Jur 2d Zoning and Planning 
§ 925 at 776 (1992). 
Here, there is evidence in the record that the owners of the Market Street Broiler & Fish 
Market improved the property without making adequate provisions for the trash storage outside 
the rear yard and buffer. When the fire station was first converted into a restaurant in 1982, the 
garbage dumpsters were located inside the building. R. at 37, 45, 46, 48. A year later, a porch on 
the rear of the building was enclosed, and the garbage dumpsters were moved outside. R. at 38, 
58, 184. A city ordinance requires garbage dumpsters be enclosed. R. at 37. Despite repeated 
requests from the neighbors, the dumpsters remained unenclosed. R. at 38. Sometime in the fall 
of 1994, when Ms. Emery asked city officials about the status of enforcement actions, she was 
told that the garbage dumpsters were located inside the building. R.at 37, 54, 55. Ms. Lepreau 
was also told that the garbage dumpsters were inside the restaurant. R. at 55. Mr. Williams 
testified that the area inside the building where the dumpsters were located was now being used as 
a storage room. R. at 49. At the hearing, Mr. Williams brushed aside a Board member's 
suggestion that the trash be compacted. R. at 33. (He also resisted the city staffs 
recommendation that the enclosure be refrigerated to mitigate the impact on the neighborhood of 
fish smells. R. at 73). From the evidence presented at the hearing, it is obvious that the owners 
of the Market Street Broiler improved the property by extending the building without any regard 
for the violation of the zoning ordinances caused by the placement of the dumpsters in the rear 
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yard and landscaped buffer. When Gastronomy, Inc. added onto the back of the restaurant, it 
failed to provide a legal place for the garbage dumpsters. Thus, the alleged hardship is 
self-imposed. The Board of Adjustment is without any power to grant a variance if the hardship 
is created by the owner's own actions (or inaction). 
The Utah Supreme Court's decisions in Chambers v. Smithfield City and Xanthos v. Board 
of Adjustment of Salt Lake City are controlling. Both cases hold that a variance cannot be 
granted absent findings, and evidence to support the findings, that the property possesses some 
kind of physical feature not shared by other properties in the zoning district. Without such 
evidence, the decision to grant a variance is arbitrary, capricious, and illegal. 
HI. The District Court's Use of Summary Judgment to Dispose of a Petition to Review an 
Administrative Decision is Fundamentally Unfair and Inconsistent with 
Utah Code Ann. § 10-9-708 
Utah Code Ann. § 10-9-708 provides for district court review of board of adjustment decisions. 
Subsection (1) authorizes any person "adversely affected by any decision of a board of 
adjustment" to petition the district court for review of the decision. Read as a whole, the statute 
clearly contemplates that the district court will treat a petition to review as though it were an 
appeal. For example, the district court's review is limited to the record before the board, unless 
there is no record. Subsection (5). The district court shall affirm if there is substantial evidence in 
the record to support the decision. 
District courts typically dispose of appeals from decisions of administrative agencies on 
defendants' motions to affirm or motions for summary judgment. Summary judgment procedures 
and standards are inconsistent, however, with the procedures and standards of review for an 
I 
appeal from an administrative agency. It is like trying to fit a square peg into a round hole. The 
Tenth Circuit Court of Appeals has decided to prohibit the use of summary judgment where a 
district court is reviewing agency action. Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 
1580 (10th Cir. 1994). In Olenhouse, the court said: 
I 
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A district court is not exclusively a trial court. In addition to its nisiprius 
functions, it must sometimes act as an appellate court. Reviews of agency action 
in the district courts must be processed as appeals. In such circumstances the 
district court should govern itself by referring to the Federal Rules of Appellate 
Procedure. Motions to affirm and motions for summary judgment are conceptually 
incompatible with the very nature and purpose of an appeal. 
Id. 
Summary judgment is appropriate where there are no genuine issues of material fact, and 
the movant is entitled to judgment as a matter of law. Utah R. Civ. Proc. 56 (c). Board of 
Adjustment decisions, on the other hand, will be affirmed if the decision is supported by 
substantial evidence and if it is not arbitrary, capricious, or illegal. Utah Code Ann. § 10-9-708. 
A dispute concerning the presence or absence of substantial evidence in the record is itself a 
genuine issue of material fact, precluding summary judgment. Nickol v. United States, 501 F.2d 
1389, 1391 (10th Cir. 1974). Here, the Board asserted it was entitled to summary judgment 
based merely on the standards for reviewing the Board's decision. R. at 28. Paradoxically, this 
argument assumes that, as a matter of law, substantial evidence in the record supported the 
Board's decision. The court is relieved from any burden of actually reviewing the record. 
Summary judgment procedures are not allowed under Utah Code Ann. § 10-9-708. 
Under § 10-9-708, the district court's review is limited to the record before the Board, unless 
there is no record. Under Utah R. Civ. Pro.56, however, a party is required to submit evidence 
outside the administrative record. 
The biggest defect of the summary judgment procedure, however, is that it reverses the 
position of the parties before the district court, and allows the issues on appeal to be defined by 
the appellee. Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1580 (10th Cir. 1994); 
Hamilton v. Secretary of Health and Human Services, 961 F.2d 1495, 1500-1504 (10th Cir. 
1994) The appellant loses the right to file a reply brief. Consequently, the appellant is deprived of 
a full and fair hearing on his or her appeal and of due process. Id. at 1503-1504. Here, the 
Board defined the issue as whether substantial evidence in the record supported the Board's 
decision. Petitioners framed the issue on appeal as whether or not the Board applied the correct 
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legal standards and whether its decision was arbitrary and capricious given the lack of evidence of 
the statutory criteria for granting a variance. Neither the Board nor the court addressed the issues 
raised by petitioners. The court ruled from the bench that it would not consider the petitioners' 
reply brief. Thus, petitioners were deprived of their rights to define the issues on appeal. 
CONCLUSION 
Utah Code Ann. § 10-9-707 (1996) authorizes the Board of Adjustment to grant 
variances if five conditions are met. Not only did the board neglect to make any findings 
regarding the these conditions, but its decision was based on a criteria that is not included in the 
statute. The Board of Adjustment is not authorized to grant variances based solely on its 
perception of the best interest of the neighborhood. At a minimum, the Board must find that 
special circumstances afflict the property, and that an unreasonable hardship resulting from the 
special circumstances would be imposed on the owner if a variance were not granted. The Board 
of adjustment transgressed its authority in granting a variance to the Market Street Broiler to 
build a double garbage enclosure in violation of the zoning ordinances without making the 
requisite findings, thereby rendering its decision arbitrary, capricious, and illegal. Summary 
judgment is an inappropriate procedure for disposing of appeals from the Board of Adjustment. 
The district court failed to conduct a substantive review of the record, or make the necessary 
factual findings to support its affirmance of the agency record. 
The petitioners request that the Court of Appeals reverse the decision of the district court 
granting summary judgment to the Board of Adjustment of Salt Lake City. Petitioners further 
request that the court vacate the decision of the Board of Adjustment in Case No. 2150-B. 
Dated this 7th day of August, 1996. 
LINDA LEPREAl 
Attorney for Petitioners and Appellants 
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BEFORE THE BOARD OF ADJUSTMENT, SALT LAKE CITY, UTAH 
FINDINGS AND ORDER, CASE NO. 2150-B 
REPORT OF THE BOARD: j 
Case #2150-B by the Market Street Broiler at 258 South 1300 East for a variance to allow a 
double garbage dumpster enclosure without providing the required rear yard landscaped buffer 
in a B-3/CN Historic Zone abutting an R3-A/RMF-30 Zone. 
John Williams (co-owner), Judy Reese, and Lonnie Foster were present to represent the case. 
Mr. Nelson explained that Section 21.78.020 of the Zoning Ordinance requires the subject 
commercial property to provide a 10-foot landscaped buffer between it and the abutting 
residential zone. Section 21.52.060 requires properties zoned B-3 to maintain a 10-foot 
landscaped rear yard. Mr. Nelson further explained that the property was originally 
constructed as a fire station. On August 24, 1982, the Petitioner requested a variance (case 
#9027) to convert the abandoned fire station to a restaurant. The Board granted the variance. 
At that time, garbage dumpsters were located inside the building. Since then, the business 
has flourished and the dumpsters were moved outside into the rear yard. The Ordinance 
further requires dumpsters to be enclosed. The Petitioner is now seeking a variance to 
construct an enclosure that will penetrate the required rear yard setback. Mr. Nelson noted 
that the enclosure will be constructed on the rear (west) property line. 
Mr. Williams explained that the dumpsters have been in the rear yard for over ten years. The 
Petitioners are agreeable to enclosing the dumpsters, but they are unable to obtain permits for 
the enclosure because of the setback issue. Mr. Williams presented pictures showing the 
exposed dumpsters and the proposed plan. They will enclose the dumpsters in the same 
manner as the dumpsters for China Star located at 240 South 1300 East. He explained that 
larger dumpsters are necessary to handle the amount of trash now produced and they do not 
fit inside the building. He believes that the enclosure should be allowed in the same location 
that the dumpsters have been for ten years. 
Mr. Williams and the Board discussed the current situation and other options. There is not 
enough space for additional smaller dumpsters inside the building and this area is now used 
for storage. The existing dumpsters are emptied every morning except Sundays and anything 
of less capacity would be inadequate. Mr. Williams said that the neighbors are willing to 
support the variance if a landscaped buffer is provided for the parking tot adjacent to the 
south. The Petitioners are unable to provide this buffer because they do not own the lot. 
Rosemary Emery, 258 South Douglas Street, said that the dumpsters have not been 
continuously located in the rear yard for ten years and that she was informed by the City that 
the dumpsters were to be located inside the building. Ms. Emery is not in favor of the variance 
and finds that the 10-foot buffer is necessary. She believes the Petitioners can negotiate and 
provide the required buffer for the parking lot. 
Pam Wells has lived at 239 South Douglas Street for 24 years. She said that the 
neighborhood does not oppose abutting commercial uses and is willing to compromise, but the 
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Petitioner does not cooperate with the neighborhood. She explained that in 1983 the Market 
Street Broiler added to the rear of the building and the addition was designed to accommodate 
the garbage. The dumpsters were moved outside soon after the addition was completed. Ms. 
Wells further explained that the dumpsters are not always covered, they have never been 
cleaned, and the odor from them is very offensive. She agrees with the staff recommendation 
of a refrigerated enclosure to mitigate the odor. She too believes that the Petitioners can 
provide the buffer for the parking lot because they have remodeled it several times and as 
recently as 15 months ago. 
Linda Lepreau, 252 South Douglas Street, confirmed that the dumpsters have not been 
continuously located in the rear yard for ten years. At one time, the garbage from the Market 
Street Broiler was hauled to the China Star. The China Star was accepting garbage from five 
other establishments and the dumpsters were constantly overflowing. She said that the 
neighborhood has been asking for enclosures for the dumpsters for five years. The Petitioners 
are now seeking a permit because they received a citation from the City two months ago for 
not providing enclosures. She too believes the Petitioners can provide the buffer for the 
parking lot, but they are unwilling to cooperate with the neighborhood and have done nothing 
for the neighborhood unless they are forced to do so. She believes buffers are necessary to 
preserve the residential quality of the neighborhood. Ms. Lepreau said that the Market Street 
Broiler has not shown a property-related hardship and other restaurants on the same block 
have provided required buffers and rear yard setbacks. 
Alan Fawcett, Planning Staff Member for the Salt Lake City Council, recommended approval of 
the variance and agrees with the refrigerated enclosure to mitigate odor. 
In his defense, Mr. Williams said that they have a very good relationship with the neighborhood 
and other businesses in the area. They are aware of the neighborhood's concerns about 
parking and garbage. They have provided off-street parking and now some members of the 
neighborhood prefer buffers and landscaping that will eliminate parking. They implemented a 
central garbage location three years ago, but that was also unsatisfactory. The Petitioners 
have worked toward creating one of the cleanest alleys in Salt Lake City and strive to maintain 
it. He believes that the enclosure for China Star addresses the garbage issue, it will again 
address this issue for Market Street Broiler, and it is a long term solution. 
From the evidence and testimony presented, the Board finds that the neighborhood would be 
better served by addressing the garbage issue and that only available space should be used 
as a buffer after both dumpsters are enclosed. 
THEREFORE, Mr. Fenn made a motion to grant the variance to allow a double garbage 
dumpster enclosure provided the Petitioner works with City Staff to locate the enclosure as 
close as possible to the rear of the building in order that the available land between the 
enclosure and the rear (west) property line may be landscaped in a manner that will provide an 
adequate buffer. Mr. Willey seconded the motion, all voted aye, the motion passed. 
Provided these restrictions are complied with, the Department is directed to issue the required 
permits in accordance with the order and decision of the Board provided the construction plans 
show conformity to the requirements of the Uniform Building Code and all other City 
Ordinances applicable thereto and provided such variance does not conflict with any private 
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covenants or easements which may be attached to or apply to the property. All conditions of 
the Board shall be fully complied with before the Building Inspector can givp a Certificate of 
Occupancy or final inspection. 
This order shall expire within six months from the date of the hearing if a permit is not 
taken out. 
THE FAILURE OF THE APPLICANT TO ABIDE BY THE CONDITIONS OF THIS ORDER 
SHALL CAUSE IT TO BECOME NULL AND VOID, WHICH IN EFFECT IS THE SAME AS IT 
HAVING BEEN DENIED. 
Action taken by the Board of Adjustment at its meeting held January 30, 1995. 
Dated at Salt Lake City, Utah, this 21st day of February, 1995. 
ABSTRACT OF FINDINGS AND ORDER 
I, Deborah Kraft, being duly sworn, deposed, and say that I am the Secretary of the Salt Lake 
City Board of Adjustment, and that on the 30th day of January, 1995, case number 2150-B by 
Market Street Broiler (Applicant) was heard by the Board. The Applicant requested on the 
property at 258 South 1300 East a variance to allow a double garbage dumpster enclosure 
without providing the required rear yard landscaped buffer in a B-3/CN Historic Zone abutting 
an R3-A/RMF-30 Zone. 
The legal description of the property being as follows: 
S 10 FT OF LOT 23 & ALL LOT 24 BLK 1 SUB OF BLK 26 PLAT F 
Parcel Number: 16-05-278-024 
It was moved, seconded, and passed to grant the variance provided the Petitioner works with 
City Staff to locate the enclosure as close as possible to the rear of the building in order that 
the available land between the enclosure and the rear property line may be landscaped in a 
manner that will provide an adequate buffer. 
IF A PERMIT IS NOT OBTAINED WITHIN 6 MONTHS OF January 30, 1995, THIS ORDER 
SHALL BE NULL AND VOID. 
, / A J^L 
Deborah Kraft, Secretary 
State of Utah ) 
)ss 
County of Salt Lake ) 
The foregoing instrument was acknowledged before me this ^ g ^ / ^ ^ d a v of 
<=&*. 1s?^y^i» ^ s - 1995, by Deborah Kraft, Secretary to the Board of Adjustment. 
NOTARY PUBLIC 
STATE OF UTAH 
My Commssicn Expires 
May 15.1996 
JOAN KNIGHT 
451 South State 
Salt Lake City, Utah 84111 
N0TARY PUBLIC, residingln Salt Lake 
County, Utah 
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Verbatim Transcript 
Case #2150-B by the Market Street Broiler at 258 South 1300 East for a variance to allow a 
double garbage dumpster enclosure without providing the required rear yard landscaped buffer 
in a B-3 (CN) Historic Zone abutting an R3-A (RMF-30) Zone. 
This case was heard on January 30, 1995. 
Board of Adjustment Members present were Tim Chambless (Chairperson), Jerry Fenn, Nancy 
Taufer, Shirley Watkins, and Marion Willey. Also present were Merrill Nelson, Administrator for 
the Board, and Alan Fawcett, Planning Staff Member for the Salt Lake City Council. 
Also present were John Williams, Judy Reese, Lonnie Foster, Rosemary Emery, Pam Wells, 
and Linda Lepreau. 
Chambless: Okay, Chair will call the first case on tonight's agenda. That is case twenty-one 
fifty B by the Market Street Broiler. Is there an applicant here to speak to this 
matter. Okay, you'll please sign the role sheet and be seated. I'll complete the 
formal reading for the case. It's case twenty-one fifty B by the Market Street 
Broiler property's at two five eight south thirteen hundred east asking for a 
variance to allow a double garbage dumpster enclosure without providing the 
required rear yard landscaped buffer. Excuse me, up here I can hear almost 
every noise, there's something about the acoustics of this room. So it's really 
imperative that with such a crowded room that silence be maintained. Thank 
you. Case twenty-one fifty B by the Market Street Broiler at two five eight south 
thirteen hundred east asking for a variance to allow a double garbage dumpster 
enclosure without providing the required rear yard landscaped buffer in a B-3 
CN Historic Zone abutting an R-3 RMF-30 Zone. 
Nelson: Okay. There's two laws, there's two ordinances in the Zoning Ordinance that 
requires this ten-foot buffer. One of them, is 21.78.020 and that's a transitional 
zone. Whenever you have a business zone that abuts a residential zone, 
you're required to have a ten-foot landscaped buffer. Also, in the B-3 Zone, 
which what this is, you're rear yard requires a ten-foot buffer. So those two 
ordinances, both require the ten-foot buffer. Now to give you a little bit of 
history on this, this used to be a fire station and back in 1982, the Petitioners 
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petitioned the Board of Adjustment to convert an empty abandoned fire station 
into a restaurant. And that was granted and subsequently there was a, on your 
information sheet you see there was another variance granted as well. 
Originally when that first happened, there were a couple dumpsters on the 
inside of the building, in this area right here. Since that time, this is part of the 
Gastronomy Group, since that time the business really flourished and they now 
have two dumpsters that are not enclosed, as you see on this video here, and 
our ordinances require an enclosure. So, so when the Petitioners asked to 
have the permit to build the double dumpster enclosure, we invoke the ten-foot 
rear yard landscape, as I said there's two ordinances require that, the one for 
buffer between the residential neighborhood and the other one is the rear of a 
B-3 Zone. And so the landscaped buffer would be in this area that I've dotted in 
red right there. And the Petitioners are before you to ask the Board to grant 
them a variance to allow, allow both dumpsters in one enclosure to penetrate 
that rear yard and to go right on the property line. This is the property line right 
here. About right in line with that power pole right there and along here. This is 
all the property line here. And with that introduction, you have all my information 
on that information sheet if you need to ask me any questions about that. 
Chambless: Ask I would just ask at the outset is the applicant has conferred with you 
already. 
Nelson: Oh yes. Yeah, we've been through ... 
Chambless: Through the ordinance. 
Nelson: Yes, we've been in much dialogue over many years. I will say this, Gastronomy, 
as you know, owes also China Star, we're all done with the China Star. That, as 
far as the City's concerned, that's done. This is, was under enforcement and 
we thought we were pretty close to finishing this up too, but the Petitioners want 
the variance on this setback here, and, and that's what they're asking of you 
today is for that variance. And I'll turn the time over to the Petitioner. 
Chambless: Let me hear the names of the three Petitioners. You are? 
Williams: John Williams. 
Reese: Judy Reese. 
Foster: Lonnie Foster. 
Chambless: Didn't hear. 
Foster: Lonnie Foster. 
Chambless: Who's going to speak first? 
Williams: It is a very simple issue. The dumpsters have been there for over ten years. 
And I think in the last year, we were asked to enclose them. We went into, we 
told them as soon as we could get a clarification on what would be acceptable 
to the City, we'd be happy to do it. In going in to get a permit, the question of 
the setback came up. Since the dumpsters have been there as long as they 
have, it's just a matter of enclosing them so that they are not exposed to the 
public. This is what they look like right now. This is what we're proposing, what 
they would look like by granting us permission to stone enclose them and this is 
the solution of the China Star just up the alley which I think everyone is pleased 
with. Doing anything less to them creating, would be creating a problem of not 
having sufficient capacity to take care of the garbage. When we first started 
out, we had some smaller units up there that only held two yards. Each one of 
these hold eight yards. So we have a total capacity of 16 yards. And we think it 
would be a mistake not to take care of required capacity at this time. And we 
feel that, that the Board of Adjustment should be able to do this since they have 
been in this location for over ten years. We feel that that preceded the master 
plan developed there in the last two or three years. When was that developed, 
Merrill? 
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Nelson: I believe the master plan on that was, I believe it was in 85. 
Reese: They were there at that time too. 
Williams: 85? 
Nelson: I believe so. 
Williams: So they, they were actually there before the master plan was, was adopted. So 
since they were there prior to that time, we feel that the Board of Adjustment 
should be able to give us, grant us a variance. Enclosing them and putting this 
matter to bed. Thank you for your time. 
Chambless: You're the owner of the property? 
Williams: I am one of the owners of TTJ Partnership which owns the property. And I'm 
representing TTJ Partnerships. 
Chambless: You're representing the partnership. And you are? 
Reese: I work with John. 
Chambless: So you're an employee. 
Reese: Ahum. 
Chambless: Okay. And. 
Foster: And I run Market Street Broiler. 
Chambless: Manager? 
Foster: Yes. 
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Chambless: Okay. 
Fenn: Could I ask a question? 
Williams: Yes. 
Fenn: Prior to 1980, when you were granted the option to close that porch back there, 
did you have the dumpsters in those places? 
Williams: That is correct. And in order for them to be in there, they had to be on wheels. 
And each of those containers could hold two yards which is not sufficient so 
therefore we had to move them outside and each one of those dumpsters can 
contain eight yards each. So there double the capacity of what we had before. 
If we could still do that, we would be doing it, but it just, it was a good ideal 
when it was first designed, but it didn't take care of the capacity. We do have 
the garbage picked up once a day, six days a week. 
Taufer: Once a day. 
Williams: Yeah. And so we have, we have to go two days a week, Saturday and Sunday, 
before we get the Monday pick up. But even so, we need them most of the 
time, every day of the week. 
Chambless: And it's opened on Sunday? 
Williams: Yes. 
Chambless: Seven days a week. 
Williams: Yes. 
Chambless: When's the pick up on Saturday? 
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Williams: The same, in the morning. 
Chambless: In the morning. 
Williams: Right. 
Chambless: So the next pick up is not until Monday morning? 
Williams: Correct. 
Chambless: So there's a period of 48 hours ... 
Williams: Correct. 
Chambless: There a considerable business? 
Williams: Yes. But even without that, we would need a, to take care of the, even with the 
daily pick up. 
Fenn: How much joint capacity do you have and what do you use in that area now 
where you vacated the dumpsters? Is it an open area or are you using it as a 
storage room? 
Williams: We are using it as storage. 
Fenn: Possible solution wouldn't be, could you get four dumpsters in there? 
Williams: No. No, there's not, there's not room, it's not that deep. 
Chambless: Have you had discussions with your neighbors about this? 
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Williams: Yes. Some of the neighbors agreed to sign off on this if landscaping would take 
place at the rear of this parking lot. However, we don't own that parking lot and 
the parking lot we're using tie to the variance granted on this property. 
Chambless: You've talked to Community Council at all? 
Williams: No, this was indicated to the group. I think, well I, the City presented it. 
Nelson: We, well, I had quite a dialogue with the Council person, Alan Hardman, on this 
and that's when we as a staff and as a City, as that representative of City 
Council agreed that if John would, would put the proper landscape in his parking 
lot which isn't shown on this plan because as he said it isn't part of this plan. 
And we would, we would be willing to negotiate a deal on allowing this because 
then we would be getting forty to fifty feet of setback of eight feet of it and, but 
they declined to deal with that. 
Williams: Well, we didn't have the option of doing that, again we don't own that parking lot 
and that parking lot is not tied to this particular case. 
Chambless: I'm just double checking. You've had discussed or discussions with the member 
of the City Council, in this case Mr. Hardman, so it was indirect. 
Williams: Yes. 
Chambless: That you have not had any discussions at all with the Community Council? 
Williams: No. Merrill basically said he would be happy to discuss this, to pick it up with 
the people that he felt would be appropriate to discuss it with. And so we left 
him to do that. 
Chambless: But you did not seek out the Community Council at all? 
Williams: No. 
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Chambless: Anything else you have to say? 
Williams: Not at this time. No. 
Chambless: Okay, so as the applicant, you'll be the one to speak last. 
Williams: Thank you. 
Willey: Let me ask John 
Chambless: Sure. 
Willey: So in other words, to help things here, having another, and this talks about here 
having a refrigerated dumpster to keep the smells down, so that the exact same 
thing, could you do that? 
Williams: We have clean dumpsters with the daily pick up. The food doesn't really 
deteriorate to the point where it starts to smell with the daily pick up. 
Taufer: We have had complaints from the neighborhood. 
Williams: We get a lot of complaints. I don't remember specifically anyone talking about 
the odor of the garbage. 
Watkins: Can you do this, Mark, you don't know, Mark? 
Foster: Lonnie. 
Watkins: What? 
Williams: It's Lonnie. 
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Watkins: Lonnie. I thought you were Mark. 
Williams: No. 
Watkins: Lonnie. There's a top on those, isn't there? 
Foster: Ahum. Yes. 
Watkins: On those, do those flow over and opened? 
Foster: No, they're closed most of the time. 
Watkins: Most of the time. 
Foster: Ahum. 
Foster: mean they're full capacity. 
Watkins: Okay. 
Foster: It take all 16 yards, is what we fill. 
Chambless: Okay, we'll let you be seated and as I ask who would like to speak to this 
matter? Let me see a show of hands. One, two, three and you're comments 
without being repetitious would be complimentary. Okay. We have three 
people here, so, so it will be three who'll speak. Okay. We have three people 
who, please if you'll sign the role sheet. 
Emery: I'm Rosemary Emery, I live at two fifty-eight Douglas Street. 
Chambless: Okay. We'll go forward in just a second. We'd like you to sign, we want to be 
sure and who we're talking with. 
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Taufer: That's just west of the property? 
Emery: Right, I'm on the west side of the street. 
Taufer: Okay. 
Chambless: Rosemary... 
Emery: Emery. 
Chambless: Emery. 
Emery: Right. 
Chambless: And 
Lepreau: Linda Lepreau. 
Chambless: Lepreau. 
Wells: Pam Wells. 
Chambless: Pam Wells. 
Emery: Well, I've been here, we've been here before with questions on this property 
and one of the, one thing I'd like to make notation is, John mentioned that these 
dumpsters have been here for ten years and that may or may not be true, but I 
remember being in an enforcement meeting just a few months ago with you, 
Merrill, when enforcement went up to question these dumpsters and they were 
told by Gastronomy and Market Street Broiler that these three dumpsters for the 
China Star while they were enclosing their dumpsters at the China Star. So, 
somewhere there's something that's been misled here, because when we 
questioned enforcement on these dumpsters they told us that they were for the 
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China Star and now we're hearing that they count for ten years which they may 
or may not have been, but my understanding was that they were suppose to be 
underneath inside the garage. And when we, enforcement also has told us that 
when at times they've been up there that they were in the garage within the last 
year. So... 
Williams: That's not true. 
Chambless: Excuse me... 
Emery: Well that is ... 
Chambless: Excuse me... 
Emery: What enforcement told us, John. 
Chambless: John. Wait. As applicant you'll have an opportunity ... 
Emery: Merrill, isn't that what we were told. 
Chambless: To speak last. 
Nelson: That's correct, that's ... 
Emery: That's what we were told by enforcement and that's what, that was at a meeting 
that we were at. 
Chambless: Do you remember exactly when the meeting was? 
Emery: Well, we, I don't know, you'd probably have it on your calendar. 
Nelson: Oh, a couple months ago. 
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Emery: Yeah, a couple months ago that we were, we were, but anyway. 
Chambless: Sometime November, December. 
Emery: No, it's probably September October, I think it was when China Star was 
enclosing their dumpsters and we were told these were China Star's dumpsters. 
And that, and that's in that... 
Lepreau: Even before that, the China Star had, Market Street had moved all it's 
dumpsters down to the China Star... 
Emery: Oh that's right. 
Lepreau: And the dump, there were no dumpsters in back of the ... 
Emery: Right. Right. 
Lepreau: In back of the Market Street Broiler. And they were wheeling the garbage from 
the Broiler to the China Star. 
Emery: That's right. 
Lepreau: And when we complained about that, the City sent an enforcement official out 
and he came back and said well they told me that the dumpsters are ... 
Emery: Inside. 
Lepreau: Of the Market Street inside ... Emery: Right. 
Lepreau: Of that garage. 
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Emery: Right. 
Lepreau: And so then ... 
Emery: Then we .. 
Lepreau: So, that's one of the points I'd like to make. 
Chambless: The garbage is being allegedly wheeled. 
Emery: It was allegedly wheeled. 
Lepreau: Believe me. 
Chambless: Was it fully exposed? 
Emery: Oh yes. Oh yes. Absolutely. 
Chambless: So the smells ... 
Emery: Well that... 
Lepreau: That meant that the China Star was accepting the garbage for three restaurants. 
And by... 
Emery: Five. 
Lepreau: Five restaurants by three dumpsters and it was completely overflowing and the 
garbage behind the China Star was, it was quite a nuisance and ... 
Emery: And that's. 
Lepreau: That part has been resolved. 
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Resolved. 
Lepreau: Market Street had to bring their garbage back 
Chambless: It's, fully exposed, over loaded, then seemingly the lid would be opened? 
Emery: Oh yeah. 
Lepreau: There were no lids .. 
Emery: There's no lids. 
Lepreau: That were closed. 
Emery: The other thing I am, I am not in favor of giving this petition because we really 
would like to see some kind of setback. And I think it's ludicrous for us to 
assume that Gastronomy doesn't have any control over the parking that they 
have been leasing for twelve years or what ever it is. And this, and I know 
we've been at various, various people have been at meetings when the layout 
of those parking spots has been discussed and how, you know, and how we 
can squeeze more parking in to those. So, to assume that we now suddenly 
have someone who has no control over this, I think it's just odd. It's insulting to 
us because we've certainly been to meetings that, and I would like to see them 
conform with the ordinances at hand before we allow anymore new variances or 
any new permits be given. I am very opposed to this because we have not had, 
you know, we, he's not, they're not even in compliance as it is now. And until 
they bring their place up to compliance, I don't think we have anything, you 
know, I would just hate to see you guys give them a permit because I think, you 
know, compliance is first and permits are second. That's all I have to say. 
Chambless: Who wishes to speak next? Okay. 
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Wells: I've lived behind these folks for a while and I think you see us often enough to 
think that we're always negative. We, we've worked out arrangements with 
Brumby's and Gepetto's and we feel pretty compatible with our problems. We 
can go over there, if there's a problem, we point it out. I just want to say that. 
Chambless: You've said a while, Pam. How many years have you lived. 
Wells: I've lived in that house for twenty-four years. 
Chambless: Twenty-four years. 
Wells: Right. 
Chambless: So how long has that restaurant or any restaurant occupied that space? 
Wells: The property of Gepetto's have almost consistently been an eating 
establishment. When the Market Street first went into business, they didn't 
have an addition on the building. They were using paper plates and it seemed 
to be an irritant to people wanting to pay those prices and so, I don't know, was 
it 82 or so, they came in for an additional building ... 
Nelson: 84. I have that information on your sheet. 83. Yeah 83. 
Wells: At which time they had worked out agreements for parking and so on. But 
during that time, a place for garbage was designed within the building. And 
then, shortly thereafter, they acquired these other dumpsters and put them 
outside. So it would seem to me that they designed that, you know, the contract 
with the City so that that part of their obligation to the neighborhood was taken 
care of and then it was no longer taken care of. This has been an issue in our 
neighborhood every meeting, every, we've tried, and I'm sure Izzie Wagner is 
very aware of it, every time we come here, we get this issue and we keep 
saying please enclose your dumpsters. What is the smelliest thing you can put 
in a dumpster? Fish. And if the top isn't on like it isn't most of the time, and it 
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bakes in the summer, it is a very, very, very smelly place. His patrons go by 
with their hands over their noses. It's not just neighbors that have to live with 
this. I don't know what a solution is. Merrill was discussing a possibility of a 
refrigerated dumpster and in terms of the smell, that would be very helpful for 
our back yard use in the summer. It would be nice. I don't know how practical 
that would be. 
Chambless: Refrigerated enclosed. 
Wells: Yeah. 
Chambless: And what you'd think about, would that handle your concerns with the third fact 
that the garbage is now picked up on Sunday, that on Saturday, from Saturday 
morning to Monday morning there's no pick up. 
Wells: Well it's no compromise because the dumpster isn't cleaned out. I think, you 
know, the contract, if it, we're dealing with a problem here because Gastronomy 
traditionally doesn't comply with hand shakes and verbal agreements. If you put 
things in place architecturally, you know, you're set, you're okay. But if it's an 
agreement, you won't have the satisfaction. So if they agree to pick up the 
garbage twice a day, that might, you know, we might negotiate on that, but we 
don't know really if they'll ever do that. Also because of the intense use of the 
alley, it's very difficult to pick up after eight o'clock in the morning because there 
are delivery trucks that are in the middle of the road, and there are patrons that 
are parking all over. I want one, to address the issue of the issue of the parking 
lot. I'm quite certain that they're not at the mercy of the landlord of the parking 
lot that's adjacent to their eating establishment because they modeled that 
several times and I'm sure Merrill has handled that petition for remodeling it 15 
months ago. So, it's not as though that that person that owns that ground 
dictates to them. That same person owns the property across the alley, on the 
west side of the alley, that's designated a residential use only, is where these 
fellows park their cars illegally. So, that's another issue and I know you don't 
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hear parking matters, but our concerns are their yard attached to sound, smell, 
time, everything. 
Watkins: So you've lived there for twenty-four years without a break in the air? 
Wells: Right. 
Chambless: You're speaking as a member of the Community Council or as a immediate 
neighbor or both. 
Wells: Both. 
Chambless: Both. Okay. Rosemary same? 
Emery: Same. 
Chambless: And Linda. 
Lepreau: I'm University representative of East Central Community Council and I'm also 
president of the area up by, I live on the west side of Douglas Street, directly 
west of the (not audible) the wind. 
Chambless: You say you're the University representative, you mean? 
Lepreau: I'm the University area representative. 
Chambless: Area representative. 
Lepreau: I just want to, I know you don't want me to say something Pam's already said, 
but I want to reiterate the, that the parking lot is crucial to John's business. 
They couldn't operate that restaurant without the parking lot because then they 
would be in violation of the Zoning Ordinance for not having any on-site parking. 
So they have ... 
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Nelson: It's a, an exception of a fire station to a restaurant without any ... 
Lepreau: From any parking at all? They had, they were allowed to have parking 
Nelson: I have a ... 
Lepreau: But were they, do they have a lease? 
Nelson: Well, they 
Williams: Excuse me. We're not really talking about parking, we're talking about 
enclosing a dumpster. And I don't... 
Chambless: John. 
Williams: And I don't 
Chambless: John. She asked a direct question of our Board Administrator, he's responding. 
You'll have your opportunity. 
Nelson: This is the fire station. This is the original plan and they had the Committee of 
the Board's approval as it went from a fire station to a restaurant without any 
parking at all and that's. No, you're right, they have a connection with this 
parking right here, but that's why enforcement has never been able to get that 
landscaped setback on that parking lot because these, it quite separate. 
Lepreau: Well, in any case, they lease the parking lot and if they wanted to, when they 
could install those barriers, they didn't. They redesigned the parking lot, 
completely torn it up 15 months ago with the permission of the City and it could 
have been done then and unfortunately the City didn't require them to put the 
setback, the landscaped buffer in at that time. So, if Gastronomy wanted to be 
a nice neighbor, they could do that, I mean, they could have agreed to put the 
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landscaped buffer in. I don't think that anyone could deny that the 
neighborhood enhances the restaurant. The neighborhood is an asset. It 
contributes to the ambiance of the restaurant. It's a nice neighborhood. It's a 
safe place for the customers to park their cars and to walk into the restaurant. I 
have even seen patrons walking around the neighborhood, taking a stroll 
around the neighborhood after they've had a meal at Gastronomy. So it's kind 
of surprising to me that Gastronomy is not more willing to cooperate with the 
neighborhood and to help preserve this residential neighborhood. It's really 
beneficial, I think, to better relationship, a good relationship with the neighbors 
would be critical to their business. I would like to see them enclose the 
garbage. This is something that we've been asking for the last twelve years. 
And the reason it's before you now is because Gastronomy was cited for not 
having an enclosed dumpster. 
Chambless: When was that citation? 
Lepreau: I don't know, it was ... 
Nelson: It was a couple months ago. Here, their petition is a reaction of them, of the 
citation. 
Chambless: I see. So as a result of this citation, this is why the applicant has come before 
the Board. 
Nelson: Right. 
Lepreau: And it is now time to also address those buffers. Those land, the landscaping 
setbacks that are necessary or crucial to maintaining a distinction between the 
business zone and the residential zone and to help preserve the neighborhood 
and the residential quality of the neighborhood, the ambiance. We'd like to 
have those put back in. It's been, no one can also deny that this restaurant has 
had a huge impact on the neighborhood. It's draws a clientele not just from the 
surrounding neighborhood but from all over the City. And I think it is unfair to 
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ask the residents of the neighborhood to absorb that full impact without giving 
something back to us and without them trying to bend over backwards to make 
things more livable and more enjoyable for the neighbors. And taking care of 
that garbage so that it doesn't smell would be a minimum thing to do. Putting 
back in those barriers to preserve that boundary would also be a minimum thing 
to do. But unfortunately Gastronomy has never done anything without having to 
be forced to do it. And so I guess what we're here now asking for you to do is to 
force him and to enforce and help us maintain the boundaries. 
Emery: It was unfortunate that when the redesign of the parking was done, that the 
boundary, you know, the buffer was not put in. And it was an oversight I'm sure, 
but we, you know, and now before we have another issue, we'd like to see 
something in terms of, you know, just because one oversight was made doesn't 
mean you have to keep making them. 
Chambless: This is an error in 1983? 
Emery: No. Just 15 months ago. 
Nelson: Well, I don't know, I don't feel there was an error on that. It widened the parking 
lot out, but it has a non-conforming front yard setback and a non-conforming 
rear yard setback. 
Emery: Also... 
Nelson: Basically, it went from diagonally to ... 
Emery: Right. 
Nelson: 90 degree. 
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Lepreau: I think that Gastronomy is not showing a hardship in order to get this. There are 
other restaurants along this alley and they have setbacks. They put in 
setbacks. So I don't see any reason why John shouldn't have to do it too. 
Wells: One more issue. Gastronomy, their restaurants owns their, the four-plex directly 
behind their restaurant which is in the residential zone. And because they 
illegally make use of the parking behind that building and not allow those 
tenants to park there. They've also omitted from that building use of a trash 
can. And because the Market Street trash is often overflowing, those folks 
dump in our dumpsters, our little dumpsters. 
Chambless: The occupants individually. 
Wells: Exactly. 
Reese: Mr. Chambless is that... 
Chambless: It was a question and I want to hear the completion of it. It is something with our 
zoning enforcement and enforcement officer and staff needs to be aware of it. 
Wells: Well, it's pertinent, their occupants were instructed by these folks to dump 
whatever they have in those dumpsters, but when they're overflowing then they 
use other peoples of the neighborhood. 
Chambless: As a Community Council, have you made every effort to meet with the 
applicant? 
Emery: He hasn't approached us. 
Wells: I got sworn at last time I tried to discuss the problem. 
Emery: There's been no contact from them. 
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Chambless: Has the Community Council taken any action when you vote. 
Lepreau: We, yes in fact the executive committee of that East Central Community Council 
voted to have me come and speak on behalf of the community. 
Willey: 
Lepreau: 
Emery: 
Hasn't it made it before the full council's office? 
No. 
No, because usually 
Watkins: move that... 
Emery: They come for something else. 
Watkins: I would like to see something like this taken before the full council too, to get an 
idea just to get a sense of how the whole council feels about it and so that you 
can talk as well to Gastronomy to those gentlemen or women or whoever, rather 
than just cutting in without ever having conversation with them. I see, I really 
think that if these gentlemen ... 
Emery: 
Watkins: 
Emery: 
Watkins: 
But... 
Are as successful as you say 
But... 
They are in their business, I don't see why they can't be approachable. 
Wells: How approachable were they to you, Merrill? 
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Nelson: Well, I, I won't answer that, but just to share with Shirley, that there's, there's a 
lot of animosity between the neighborhood and this business and, and expect 
them to go work it out is ... 
Watkins: Is impossible to you. So we throw out ordinances ... 
Nelson: No. 
Watkins: And just deal with feelings. 
Nelson: No. I'm not, I wouldn't want you to throw out the ordinance. I'd, I wouldn't want 
the Board to, under bases of law, define a property related hardship and, and if 
they can find a property related hardship that would warrant granting a variance 
to so do it but there's a lot of mitigating things as well. The impact of this 
business on the neighborhood is certainly one of the mitigating questions to the 
Board who has to consider it. Please don't simplify the point where it's thrown 
out because you can't do that. 
Emery: I don't... 
Lepreau: The Community Council is meeting on Wednesdays. 
Emery: I don't think we're closed to that, it's just that it's not... 
Lepreau: It would be, I would, I would like to see that... 
Chambless: Wed, the question, the question I posed to John, underlying duties, and the 
question I posed to you, is there not been some effort reached in consensus 
here. Maybe I'm naive, I was hoping maybe there'd be some broad general 
agreement here. I'm, and I'm hearing and confirming that's not... 
Lepreau: Well, we're always willing to try. 
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Emery: We're at the meetings, and John, I mean the meetings are held, they are 
publicly announced and Gastonomy does not come to meetings and I guess 
that's the best way of putting it. We are, it's not that they have not been denied, 
they have not come. So. 
Chambless: Okay. 
Willey: Just a couple of questions. What you're saying is that you want to see a 
dumpster enclosed. I mean that's what was said earlier. 
Lepreau: Well, I want to see, I don't want to, the present situation to continue. 
Willey: Right. 
Emery: I would like to see the dumpster inside the building. That's where they were, 
that's where we've been told they were suppose to be. 
Chambless: Any further questions? 
Fenn: This plan doesn't show the same as what's on that picture right there. Show 
John that there picture. You can't see it. 
Watkins: What? 
Fenn: That little jog there. That little thing there. 
Watkins: That's a... 
Williams: It's there, it's a recess, it's just over 
Foster: It's right over here. 
Williams: It's a little recess right back in there. This picture really doesn't show it that well. 
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Chambless: Any further questions. 
Nelson: The one corner of the building there and it goes back in to that little jog right 
there. I should've taken another picture of that over there. 
Chambless: Has planning, are you planning staff? 
Fawcett: Well, just a quick second. 
Chambless: Okay, then we'll hear from the Petitioner in conclusion. 
Fawcett: I'm Alan Fawcett, planning staff with the City Council. I'm the alleged 
middleman between the Council member and the staff on this issue. I simply 
would, would recommend approval to the request for the two dumpsters but 
recognize that whether this is leased or not it is now a functional part of the use 
of this restaurant. Maybe a little medium gray but it's pretty clear to me in that 
this is an intricate part of the operation of the restaurant. That this is the parking 
for it and that that parking lot whether it's leased or owned, I mean you can't go 
into a zone and lease off part of it and make that part non-conforming with the 
Zoning Ordinance. I'm not an attorney but I think there's a gray area here. I 
think the intricate part of this establishment, you ought to have the landscaped 
buffer, I'm not suggesting you know the full one-foot something compromise like 
identical to the China Star situation, it's in kind of turned. Considerations that 
would end up probably one more than two stalls, one for each side, being given 
up to allow for a substantial landscaped buffer between the two. And, that's my 
only suggestion. I would, I think just personally, it would be an issue and than I 
think that the first and foremost is that we take care of the odor, the smell, the 
problem. I like Merrill's suggestion of the mechanically cooled enclosure 
externally. I'd welcome any enclosure that would help with the smell but as this, 
almost as important, the second issue, providing that required transition in the 
residential and a commercial zone that's required the whole City that buffer. I 
think we get in the, trapped in when ordinances come in and in fact that 
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requirement of landscaped buffer has been in before our 85 ordinance. And it 
should have actually been issued when that building was renovated and the 
addition was added to it. It should've been required than ... 
Chambless: In 83? 
Fawcett: You know 
Nelson: 83. 
Fawcett: And so that's basically my suggestions. 
Chambless: Okay John, you want to come back. 
Williams: Chairman I apologize to the outburst. I think that it's important that the facts be 
presented there. I do, I only, first of all I think it's important that the Board of 
Adjustment understands really why we're here and it's a very simple fact. I don't 
think you have anything to do with Board of Health issues, do you? Merrill? 
Nelson: No. This is the Board of Adjustment.. 
Williams: Merrill, I... 
Chambless: John, this is our responsibility right there. 
Williams: Okay and if you talk about refrigeration and spoilers and things like that. If you 
were to call the Board of Health Department, they would tell you that they're 
called on a frequent bases and they keep inspecting and they find no problems 
to the point where they're getting irritated of the phone calls from some of the 
neighbors. Point number one. Number two. Gastronomy has a very good 
working relationship with the neighborhood. It's being presented that is a big 
schism between the neighborhood and Gastronomy. That is not true. What 
has been before you on several occasions, and that every time we've made a 
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presentation, we've had had support of over 80 percent of the people who are 
living and doing business in their block. Okay. So before you assume that 
there's a big schism between Gastronomy and the neighborhood, you need to 
do some fact finding. There's a problem between Gastronomy and the three 
people who just sat here presenting. They and one of their neighbor who lives 
in that block. They're the both of ones, they're the ones you hear from. But in 
addition, there are ten neighbors in that block who support us. They are tired as 
we are of the total harassment that we're getting from these three people sitting 
behind me. They've gone up there and we've worked and we've created one of 
the cleanest alleys in Salt Lake City and I challenge you to find a cleaner, more 
hospitable alley in the City. I challenge you to do that. And the meantime, 
they're up here portraying this to be a big dump and a smelly dumping ground. 
It is not. It is a very clean alley. They have opposed at every turn and right now 
all we're trying to do is get permission, a building permit from the building and 
housing department, so that we can do what they've been asking us to do for a 
long time and the only reason we haven't been able do it is because we can't 
get a building permit. So it's a catch 22. All we're asking you is real simple. 
You want us to build an enclosure for one dumpster which is going to be 
inadequate which we're very happy to do if that's what you'd like us to do or 
would it make more sense to make room for two dumpsters which is obvious 
that is really a good solution. It would take care of all of the neighbors and all of 
the business people who live in that neighborhood who aren't here tonight 
because they're sick and tired of coming out especially for such a simple issue 
as the one we're here tonight taking up almost an hour of your time which 
should take up about ten minutes. It's a real simple issue. We have a great 
working relationship with the other neighbors and all of the business people in 
that block. We're asking for a good long term solution. This can be done 
because the Board of Adjustment or the City staff agreed to give us a building 
permit if these three people would agree to it. So what's happened these 
people are becoming the, what you call it, sound like Board of Adjustment. You 
know I said I have to go before the Board of Adjustment because these people 
are changing their minds on a daily bases. Three years ago they wanted us to 
have one central garbage location for all the businesses in that district. We did 
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that. We, we put all together for Brumby's and Gepetto's and the China Star 
and this restaurant. As soon as we got it accomplished, these three people 
decided no that's not what we want put it back the way it was. So we've gone 
back and forth like a yo-yo. They've blocked up, the real issue is this, they 
oppose us on every point. The point we don't have enough parking the next 
time we don't have enough garbage or it's not enclosed or what have you and 
on every issue, they've complained we don't have enough parking then they try 
to take parking away by adding landscaping to the parking lot next door which 
we do not own which the landlord in there would have to agree to. That parking 
lot has been there for probably 20 years just exactly as it is before any 
requirements we made for landscaping on the back. It's grandfathered. It's just 
like if your house were prior to a certain ordinance. Now all of a sudden they 
want it to be Disneyland with the new ordinance that has been passed since. 
And you just can't go back and retroactively make everybody come in, bring 
everything up to speed just because an ordinance changed. So again we are 
good neighbors. We're doing a wonderful job up there. We don't have smelly 
dumpsters and we're asking to put this thing to bed finally and I've shown you 
the pictures of exactly what it would look like as we've done at the China Star. If 
you'd ask these people, I think that they would tell you that's a satisfactory 
solution the way that we're enclosing them. 
Chambless: John before you go. I incur upon you you said you were a good neighbor 
you've been a good corporate neighbor. 
Williams: That is correct. 
Chambless: Okay. Do you live in the neighborhood? 
Williams: No I do not. 
Chambless: Have you made any effort to communicate with other members of the 
Community Council other than the three or four people that are here tonight? 
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Williams: We have made every effort to work with the neighbors who are there in that 
block who are directly impacted by what we do. And my partner has spent 
hours and hours going to meetings going to the Community Council meetings 
and trying to reach an agreement with them and he finally become frustrated 
that they never really wanted to reach an agreement on anything. All they want 
to do is harass us where they could. 
Chambless: Did you, you mentioned the support of the neighborhood, the vast numbers, did 
you bring petitions or any sign of support? 
Williams: No I did not. 
Chambless: Is there a member of the Board of Health here who can support your, say with 
regard to your statistics. 
Williams: No but if there's anyone here who wants to call the Board of Health I'm sure that 
they could get that information. 
Chambless: Merrill you have a statement on that? 
Nelson: No. Well I just, I wanted to clarify the, they attempted to make a deal to get 
landscaping on the parking lot and lieu of the setback for the dumpsters and 
that, it didn't sound quite like that. He said it sounded like these three people 
were trying to do it, enter into that deal, and it was, it was a condition of 
Hardman and me and Alan Fawcett that were trying for that. But, and we, we 
drew up, they had, they had an architect draw this and we modified it and we'll 
accept it if you'd put landscaping on the parking lot here and they declined that. 
And that was that, that negotiation with Alan, Alan Hardman and Alan Fawcett 
and me and it had nothing to do these people. 
Chambless: Okay. 
Williams: It has.. 
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Taufer: John is the refrigerated dumpster prohibited the parking actually, is it really 
sensible to do something like that if it would help, if in fact there are smells there 
to the neighborhood. 
Williams: I've never figured a refrigerated dumpster, I would resist it in court until the 
Board of Health were to show that there is a cause and a real reason and again 
the Board of Health does not have a problem with the way we're handling our 
garbage. They do not and neither do the rest of the neighborhood. We've got 
three people here who are very vocal and outside of that, we have, we have a 
very happy neighborhood up there. Again it's a real simple issue don't let them 
complicate it. It doesn't need to be drawn out. The City Council doesn't have 
time to deal with how one dumpster in the City is handled. It if whether or not 
we, we go ahead and we enclose dumpster or enclose two. I'm asking for good 
long term permanent solution. 
Chambless: That raises a question to you with the regard to the expense in this type of 
enclosure. You would spend the money in lieu of a, upgrading the container in 
litigation proceedings in lieu of this? 
Williams: No. I didn't say that. I said I would, I would submit the findings of the Board of 
Health. No. We have to enclose this. We've intended to enclose it for a long 
time. It's getting the City to give us a permit... 
Chambless: Planner testified to a mechanical effort, refrigeration. 
Williams: I've never heard of it. Of any such thing. I don't know ... 
Chambless: It's a creative solution. 
Williams: I would only spend the money if it's shown that there's a problem. And that's 
not what the variance is about tonight. It's not about faith. It's not about odor. 
It's about how every other garbage enclosure in Salt Lake City and County is 
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handled. And there are many grocery stores and other operations in there with 
a far greater problem than we do. 
Chambless: Okay. Enough. That's it? Chair'll entertain a motion for executive session. 
Fenn: I have a question before we go. 
Chambless: Yes. 
Fenn: You've looked into the possibility of instead of closing these two dumpsters like 
this. You're closing one here and maybe one over here and than having the 
landscaped area in here. 
Williams: There's one-way traffic in the alley. The large garbage trucks would come in, 
have to get an angle on these and all of them in the alley are designed with the 
one-way traffic in mind so that the truck can come in and service it and get out. 
So it would be ... 
Fenn: Except for the one up next to the end on the alley, we've seen a truck that was 
coming in the wrong way. 
Watkins: Yeah at that apartment. 
Williams: Oh that one. Yeah. And so this is the only way that I, I think that makes sense 
in terms of taking everything into consideration. 
Fenn: Come in this way? 
Williams: Yeah. 
Fenn: Then go down back that way. You have any customers coming in this way? 
Williams: Yes. 
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Fenn: Where you're storage at right? 
Williams: Yes. 
Watkins: There's no more comments to this. 
Chambless: Chair will entertain a motion for executive session. 
Fenn: I'll make that motion. 
Watkins: Second. 
Chambless: Second. As the Chair indicated at the outset now that we're in executive 
session we will not entertain any further discussion from any member of the 
audience unless a Board member has a specific question of a specific member 
of that audience. Discussion. 
Taufer: Typically, I haven't been on the Board a long time, would typically the Board 
help respond if this was an ongoing problem of smells and that, I mean have 
you now heard about that. 
Watkins: Definitely. 
Taufer: Yeah. That's, I would assume 
Watkins: But the Board of Health would ... 
Taufer: Step down. 
Watkins: Come down. 
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If there's a problem sure. That's the process we have. And what John is saying 
okay and only have one dumpster to meet the landscaping and he's seeking a 
variance for two dumpsters. 
Watkins: I would like to ask some questions about this. There was one that we saw of 
trash coming over the top of it. 
Taufer: Right. 
Watkins: That was the neighborhood that had that picture. What about a compactor of 
some kind. 
Williams: Shirley if you'd notice the new enclosure that's built. 
Watkins: Yeah. 
Williams: It's built high enough that if that should ever happen you can't see it. It goes 
about two feet above the top of the dumpster so that it, it solves that problem 
and that's at the request of the City and the neighborhood and that... 
Watkins: Okay. 
Williams: You know when, when they say we don't corporate we don't do anything this 
basically is built to their specifications. 
Watkins: You answered fine. 
Williams: Yeah. 
Watkins: I think it needs to be smashed down because it doesn't look like (not audible). 
Willey: Well I just have a comment. If, if we require a setback on that, make them do 
the landscaping, do the one up, we still have a problem with garbage and that 
-33-
"< n A A ^ .* 
doesn't address the garbage. So that's, it's worse for the neighborhood. On 
the other hand we could at least have it enclosed. Either way it's going to be 
enclosed and it's going to be one or two. It's going to be sufficient or 
non-sufficient. If we say, if we had a, the variance than we'll have one dumpster 
landscaped and I think you will have more of a problem with garbage. 
Nelson: Well that may be true but he, his dumpster won't hold the trash that he's putting 
in there and than he has to have it emptied twice a day maybe. It isn't total 
dumpsters. But you're right it's either one or two dumpsters. If you, if you were 
to deny this variance than he could get a permit from us to enclose that 
dumpster right there. If you were to grant the variance than he'd come to us 
and get his, an enclosure for the whole thing. That's true. 
Willey: Can I ask you want one or two? 
Emery: We want... 
Lepreau: Two. 
Emery: A buffer. But they don't run a restaurant. 
Willey: Pardon. I know, I just asked a question sorry. 
Nelson: Well you can ask a question. 
Williams: And what's the rest of the neighbors want. That's the real question. What's the 
neighborhood want not just these three people. 
Emery: But that's, John you're implying that we don't represent these other people too. 
Williams: That's exactly what I'm talking ... 
Emery: You're just... 
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Chambless: I'm, I'm going to stop it right here. We're in executive session. Mr. Willey poses 
a specific question to an individual. The response is just enough otherwise no. 
Emery: Okay. 
Chambless: Further discussion. Transportation Engineer had no comment on this particular 
case. Chair would entertain a motion. 
Fenn: Well I, I looked at that plan for quite a bit and I can't see why we can't get a 
landscaped setback on that portion of the property and a, and still enclose the 
dumpster. We might could move those over closer to the building a little bit and 
get a two- or three-foot buffer running along there. I don't know what that 
accomplishes there. 
Watkins: Would that accomplish both of them being enclosed? 
Fenn: I think it, it would stay enclosed, both of them like that plan proposes and like 
these pictures show just like they did down the other restaurant. 
Watkins: Right. 
Fenn: And eliminate some problems. I don't think they'll ever get all the problems 
especially with, if there is, with the odor problem. Well I'll make a motion. I'll 
make the motion that we grant the variance to allow a double garbage dumpster 
enclosure and that the restaurant works with the City to get it as close to the 
building as they can and if there's any additional space on the westerly side of 
that there area that they provide some kind of buffer. Now at least halfway on 
the property so that the trucks can get in and out into that dumpster. That 
provides some landscaped buffer there for that community. There's no scale on 
that there thing so it's difficult to find out... 
Nelson: Yeah this is ... 
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Fenn: Looks like there's 20 feet there in ... 
Nelson: There a ... 
Fenn: And it shows those dumpsters only six foot wide. 
Willey: I'll seconded that motion. 
Chambless: Chair hears enclosed no requirement in the motion for type of mechanical 
mechanism. 
Fenn: I mean in order to put the mechanical in you're going to have to put, have so 
that those, that when you open those dumpsters up it's going to be, have to be 
twelve fourteen foot high and I don't think going to, because than you're going 
to have an open area there anyway unless you put steel doors on it. So I don't 
think you accomplish anything by requiring a refrigerated unit in there. 
Hopefully the enclosure will help a little on these smells. 
Watkins: We have a second on that. 
Chambless: Chair, Chair hears a motion and seconded to grant the Petitioner's request for a 
variance for an enclosed double dumpster with other specifications including 
working closely with the City to comply with all City ordinances. Motion 
seconded all in favor. 
All: Aye. 
Chambless: Any opposed. Hearing none it's unanimous four to nothing to grant the 
Petitioner's request with provisions. 
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Fenn: John I think you need to work with them as close as you can and move those as 
close to your building as you can. There's some area there you can landscape 
and put something in there. 
Williams: We will. Thank you. Thank you very much. 
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hearings on the merits of Respondents' Motion, being fully 
advised in the premises, and good cause appearing therefore, 
IT IS HEREBY ORDERED that Respondents' Motion for 
Summary Judgment should^be, and the same hereby is, GRANTED. 
DATED this , 1996 
(g \litigati\wells\order 318) 
J \r \* i, t, * 
RANDALL K. EDWARDS #3 78 7 
Assistant City Attorney 
451 South State, Suite 505 
Salt Lake City, UT 84111 
Telephone: (801) 535-7788 
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Attorney for Defendant 
Board of Adjustment of 
Salt Lake City Corporation 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
PAMELA WELLS, ROSEMARY 
EMERY, RAY WHITCHURCH, 
WALTER WHITCHURCH, PHYLLIS 
WHITCHURCH, WANDA HOUSTON, 
LLOYD SANT, ULRICH MATTHES, 
and JOANNA MATTHES, 
Petitioners, 
vs. 
BOARD OF ADJUSTMENT OF SALT 
LAKE CITY CORPORATION, TTJ 
PARTNERSHIP, GASTRONOMY, INC. 
dba MARKET STREET BROILER & 
FISH MARKET, and JOHN W. 
WILLIAMS, 
Respondents. 
ORDER GRANTING SUMMARY 
JUDGMENT 
Civil No. 95 0901412 AA 
Judge Glenn K. Iwasaki 
The Court, having reviewed the pleadings and papers on 
file herein, the entire file of the Salt Lake City Board of 
Adjustment relative to Petitioners' claims, having held two 
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